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§773.28

If the challenge concerns a . . .

Then you must submit a written explanation to . . .

(1) Pending Federal permit application or Federally issued per-
mit.
(2) Pending State permit application or State-issued permit ......

OSM.

the State regulatory authority with jurisdiction over the applica-
tion or permit.

(b) The provisions of this section and
of §§773.27 and 773.28 of this part apply
only to challenges to ownership or con-
trol listings or findings. You may not
use these provisions to challenge your
liability or responsibility under any
other provision of the Act or its imple-
menting regulations.

(c) When the challenge concerns a
violation under the jurisdiction of a
different regulatory authority, the reg-
ulatory authority with jurisdiction
over the permit application or permit
must consult the regulatory authority
with jurisdiction over the violation and
the AVS Office to obtain additional in-
formation.

(d) A regulatory authority respon-
sible for deciding a challenge under
paragraph (a) of this section may re-
quest an investigation by the AVS Of-
fice.

[65 FR 796676, Dec. 19, 2000]

§773.27 Burden of proof for ownership
or control challenges.

This section applies to you if you
challenge an ownership or control list-
ing or finding.

(a) When you challenge a listing or
finding of ownership or control of a
surface coal mining operation, you
must prove by a preponderance of the
evidence that you either—

(1) Do not own or control the entire
operation or relevant portion or aspect
thereof; or

(2) Did not own or control the entire
operation or relevant portion or aspect
thereof during the relevant time pe-
riod.

(b) In meeting your burden of proof,
you must present reliable, credible, and
substantial evidence and any explana-
tory materials to the regulatory au-
thority. The materials presented in
connection with your challenge will be-
come part of the permit file, an inves-
tigation file, or another public file. If
you request, we will hold as confiden-
tial any information you submit under

this paragraph which is not required to
be made available to the public under
§842.16 of this chapter (when OSM is
the regulatory authority) or under
§840.14 of this chapter (when a State is
the regulatory authority).

(c) Materials you may submit in re-
sponse to the requirements of para-
graph (b) of this section include, but
are not limited to—

(1) Notarized affidavits containing
specific facts concerning the duties
that you performed for the relevant op-
eration, the beginning and ending dates
of your ownership or control of the op-
eration, and the nature and details of
any transaction creating or severing
your ownership or control of the oper-
ation.

(2) Certified copies of corporate min-
utes, stock ledgers, contracts, purchase
and sale agreements, leases, cor-
respondence, or other relevant com-
pany records.

(3) Certified copies of documents filed
with or issued by any State, municipal,
or Federal governmental agency.

(4) An opinion of counsel, when sup-
ported by—

(i) Evidentiary materials;

(i) A statement by counsel that he
or she is qualified to render the opin-
ion; and

(iii) A statement that counsel has
personally and diligently investigated
the facts of the matter.

[65 FR 79666, Dec. 19, 2000]

§773.28 Written agency decision on
challenges to ownership or control
listings or findings.

(a) Within 60 days of receipt of your
challenge under §773.26(a) of this part,
we, the regulatory authority identified
under §773.26(a) of this part, will review
and investigate the evidence and ex-
planatory materials you submit and
any other reasonably available infor-
mation bearing on your challenge and
issue a written decision. Our decision
must state whether you own or control
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the relevant surface coal mining oper-
ation, or owned or controlled the oper-
ation, during the relevant time period.

(b) We will promptly provide you
with a copy of our decision by either—

(1) Certified mail, return receipt re-
quested; or

(2) Any means consistent with the
rules governing service of a summons
and complaint under Rule 4 of the Fed-
eral Rules of Civil Procedure, or its
State regulatory program counter-
parts.

(c) Service of the decision on you is
complete upon delivery and is not in-
complete if you refuse to accept deliv-
ery.

(d) We will post all decisions made
under this section on AVS and on the
AVS Office Internet home page (Inter-
net address: http:/www.avs.osmre.gov).

(e) Any person who receives a written
decision under this section, and who
wishes to appeal that decision, must
exhaust administrative remedies under
the procedures at 43 CFR 4.1380 through
4.1387 or, when a State is the regu-
latory authority, the State regulatory
program counterparts, before seeking
judicial review.

(f) Following our written decision or
any decision by a reviewing adminis-
trative or judicial tribunal, we must
review the information in AVS to de-
termine if it is consistent with the de-
cision. If it is not, we must promptly
revise the information in AVS to re-
flect the decision.

[65 FR 79666, Dec. 19, 2000]

PART 774—REVISION; RENEWAL;
TRANSFER, ASSIGNMENT, OR
SALE OF PERMIT RIGHTS; POST-
PERMIT  ISSUANCE  REQUIRE-

MENTS; AND OTHER ACTIONS
BASED ON OWNERSHIP, CON-

TROL, AND VIOLATION INFOR-
MATION
Sec.

T74.1 Scope and purpose.

774.9 Information collection.

774.10 Regulatory authority review of per-
mits.

T74.11 Post-permit issuance requirements
for regulatory authorities and other ac-
tions based on ownership, control, and
violation information.

30 CFR Ch. VII (7-1-02 Edition)

T74.12 Post-permit issuance information re-
quirements for permittees.

774.13 Permit revisions.

774.15 Permit renewals.

774.17 Transfer, assignment, or sale of per-
mit rights.

AUTHORITY: 30 U.S.C. 1201 et seq.

SOURCE: 48 FR 44395, Sept. 28, 1983, unless
otherwise noted.

§774.1 Scope and purpose.

This part provides requirements for
revision; renewal; transfer, assignment,
or sale of permit rights; entering and
updating information in AVS following
the issuance of a permit; post-permit
issuance requirements for regulatory
authorities and permittees; and other
actions based on ownership, control,
and violation information.

[656 FR 79667, Dec. 19, 2000]

§774.9 Information collection.

(a) Under the Paperwork Reduction
Act, the Office of Management and
Budget (OMB) has approved the infor-
mation collection requirements of this
part. Regulatory authorities will use
this information to: (1) Determine if
the applicant meets the requirements
for revision; renewal; transfer, assign-
ment, or sale of permit rights;

(2) Enter and update information in
AVS following the issuance of a per-
mit; and

(3) Fulfill post-permit issuance re-
quirements and other obligations based
on ownership, control, and violation in-
formation. Persons must respond to ob-
tain a benefit. A Federal agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a cur-
rently valid OMB control number. The
OMB clearance number for this part is
1029-0116.

(b) We estimate that the public re-
porting burden for this part will aver-
age 8 hours per response, including
time spent reviewing instructions,
searching existing data sources, gath-
ering and maintaining the data needed,
and completing and reviewing the col-
lection of information. Send comments
regarding this burden estimate or any
other aspect of these information col-
lection requirements, including sugges-
tions for reducing the burden, to the
Office of Surface Mining Reclamation
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